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EDITORIAL NOTES. 


THE SuPreME Court of the United States, in a case decided at the last 
term, refused to assent to the doctrine that on an indictment for murder 
the burden 1s upon the defendant to establish the defense of insanity to 
the reasonable satisfaction of the jury, and they held on the other hand 
that the defendant is entitled to an acquittal on the specitic crime charged, 
if upon all the evidence, by whomsoever adduced, there is reasonable 


doubt whether he was capable in law of committing the crime. Davis 
v. United States, 160 U. S. 469. | 

It was conceded that the former doctrine was supported by a long line 
of decisions in England and in Massachusetts, and by the opinion of 
Chief Justice Hornblower in New Jersey, State v. Spencer, 1 Zab. 196; 
but the court was unanimous in its opinion that this doctrine was incon- 
sistent with the humane principle existing at common law, and recog- 
nized in all the cases, that ‘‘to make a complete crime cognizable by 
human laws, there must be both a will and an act,” and that the crime 
of murder necessarily involves the possession by the accused of such 
mental capacity as will render him criminally responsible. The burden 
of proof rests upon the state to establish the guilt, ‘ and the guilt cannot 
in the very nature of things be regarded as proved, if the jury enter- 
tain a reasonable doubt, from all the evidence, whether the prisoner was 
legally capable of committing crime.” 

This view, the court said, was not inconsistent with the presumption 
in favor of sanity. That presumption exists, and must be overcome by 
positive evidence, but it is not so strong as to require evidence sufficient 
to convince the jury beyond all reasonable doubt. To require such evi- 
dence would be to require the defendant to prove that he was not guilty 
of the crime charged. The conclusion was that ‘‘if the whole evidence, 
including that supplied by the presumption of sanity, does not exclude, 
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bevond reasonable doubt, the hypothesis of insanity, of which some proof 
is adduced, the accused is entitled to an acquittal of the specific offense 
charged.” In supportof its opinion the court cited casesin New York, Michi- 
gan, Indiana, New Hampshire, Mississippi and other states, and said 
that if it were not for this support, they, for the sake of uniformity, 
might have felt obliged to follow the general doctrine of the other cases 
above referred to. 

The doctrine of Spencer’s case was considered in a recent decision of 
the Supreme Court of New Jersey, Genz v. State, 34 Atl. Rep. 816, and 
the court followed the rule laid down in Graves v. State, 45 N. J. L. (16 
Vr. 2) 203-347. In that case the Supreme court and the Court of Errors 
refused to overrule Spencer’s case and decided that it was not the law in 
New Jersey ‘“‘ that when in a criminal case the defense of insanity is in- 
terposed, if the jury have a reasonable doubt on the subject after looking 
through the proofs [that] such a defense shall prevail.” They held that 
the burden of proof is on the defense to prove insanity and that ‘‘the de- 
fense must be proved to the satisfaction of the jury and it may be estab- 
tablished by the preponderance of proof; in other words, it must be sus- 
tained by the evidence.” This is a modification of the rule laid down 
by Chief Justice Hornblower in Spencer’s case, in which he told the jury 
that the proof of insanity ought to be clear in order to convict. In the recent 
case of Genz v. State. the Supreme Court held it was error to charge the 
jury that if, insanity is not proved beyond a reasonable doubt he cannot 
have the benefit of the defense. ‘ This,” the court said, “is directly at 
variance with the rule announced by this court in Graves v. State, and 
affirmed by the Court of Errors. The defense of insanity must be 
proved to the satisfaction of the jury, and it may be established by the 
preponderance of proof.” 

The difference between this doctrine and that of the Supreme Court 
of the United States seems to be that in New Jersey the burden of proof 
is held to be on the defendant to establish the defense of insanity, while 
in the United States Court, although the defendant is required to over- 
come by evidence the presumption of sanity, yet the prosecution is 
still held to have the burden of proof on the whole case to establish the 
crime beyond a reasonable doubt. The presumption of sanity, the 
court says, is not absolutely controlling until insanity is proven to the 
reasonable satisfaction of the jury, but if on the whole case including the 
presumption of sanity the jury entertain a reasonable doubt of the 
guilt of the accused he is entitled to an acquittal. E. Q. K. 

SALARIES, AND not fees, seem to be the order of the day and it is grat- 
ifying to note that the new law of Congress placing United States mar- 
shals and district attorneys, and their assistants, on a salary basis goes 
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into effect the first of this month. Hereafter in New Jersey the salary 
of the marshal will be $3,000 a year and he will also be allowed his 
actual traveling expenses, etc., not to exceed $2 per day, when engaged 
on official business. The United States district attorney will be paid, in 
lieu of other compensation, a salary of $3,000, together with $4 per day 
for actual expenses while engaged in official business. The salary of 
the district attorney, it seems to us, is too small, but seems to be in line 
with reductions made by the United States government, many of which 
are upon a picayune basis. 





ENGLISH COURTS are already ahead of the American in use of the X- 
ray. In Nottingham a month or two ago, before Mr. Justice Hawkins 
and a special jury, a case was tried in which an actress who met with 
an accident while carrying out an engagement at the theatre in Septem- 
ber last recovered a verdict, because of negatives taken and shown in 
court proving the displacement of the cuboid bone of the left foot. ‘she 
X-ray had shown at once both the nature and the measure of the injury. 
An English newspaper says: “No further argument on the point was 
needed on either side, and the only defense, therefore, was a charge of 
contributory careless against Miss Folliott. Those medical men who 
are accustomed to dealing with ‘ accident claims’—and such claims are 
now very numerous—will perceive how great a service the new photog- 
raphy may render to truth and right in difficult and doubtful cases. If 
the whole osseous system, including the spine, can be portrayed distinct- 
ly on the negative, much shameful perjury on the part of a certain class 
of claimants, and many discreditable contradictions among medical ex- 
perts, will be avoided. The case is a distinct triumph for science, and 
shows how plain fact is now furnished with a novel and successful means 
of vindicating itself with unerring certainty against opponents of every 
class.” 





SURETY COMPANIES are a good thing, but they went a little too far in 
the state of New York, in endeavoring to have the legislature pass an 
act requiring all executors to furnish bonds. A correspondent of the 
New York Law Journal asks the question, ‘‘ Why should executors fur- 
nish bonds?” and then adds: ‘‘ Often the office of executor is per- 
formed out of love for the doceased. The deceased trusts the friend he 
appoints as executor and has confidence in him and feels that his dear 
ones will have a protector. He does not want the executor to be put to 
the trouble of giving bonds. If the deceased is willing to trust him, by 
naming him as executor, that is enough. If he has noone to trust, he 
need not name an executor, and the law will name an administrator with 
the will annexed, who must furnish bonds.” 
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Of course there are two sides to the argument. It might well be said 
that children and orphans are sometimes defrauded out of estates because 
of the dishonesty of the executors, and, if it were the rule that all execu- 
tors should give bonds, such accidents would rarely happen. This is 
true, and yet a law compelling executors to give bonds would simply re- 
sult in thousands of instances in executors refusing to qualify. At all 
events, it seems to be certain in New York that it was the surety com- 
panies who propose to have the management and control of estates, and 
this was the real object of the bill. The New York Law Journal wisely 
commented upon it by saying: ‘Such astatute would radically reverse 
the policy, which has been growing in favor of recent years, of permit- 
ting persons specially chosen by a testator because he knows and has 
confidence in them, to serve without security. We think the influence 
of our profession should be unanimously exerted for the defeat of the 
measure to which our correspondent refers.” 





A Goop DEAL of influence was brought to bear upon Chancery Clerk 
Thompson to have the former practice which prevailed in the Chancery 
office, concerning the enrolling of decrees, etc., followed, but the new 
Chancery Clerk is a business man in every way qualified to conduct 
business solely on business methods. When he discovered that there 
were some thirty copyists about the city of Trenton who actually took 
charge of the Chancery records and had them at their homes, so that 
there was constant danger of their being lost or stolen, and that lawyers 
were often annoyed at not being able to find the books in the Chancery 
office, he overturned the whole system and engaged a sufficient number 
of copyists to do the work in his office for the future. He discovered 
that some seven copyists could perform the labor instead of the thirty 
heretofore employed, and, as it is now paid for by the state, he saw no 
reason why more than seven should be engaged. At once there was a 
series of acrobatic feats performed by the politicians and other friends 
of the old copyists, but the clerk stood firm and insisted that he would 
have his office conducted on plain business principles, or he would re- 
sign. The result is he is victor of the field and everybody admires 
both his pluck and good sense. 


CERTIORARI. 








[CONCLUDED. ] 
VIIL. Diminvtion. 


A return to a writ requiring all proceedings to be sent up is presumed 
to be full; the burden lies on defendants to supply further return or evi- 
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dence any alleged omission. McCarthy v. Jersey City, 15 Vr. 1863 
State v. Bentley, 3 Zab. 523, Woodbridge v. State, Allen, Pros. 14, 
Vr. 268; Wilkinson v. Inhabitants of Trenton, N. J., 7 Vr. 499. 

Except such matters as are specially required to be made a matter of 
record, the proceedings of a committee in making the sale might have 
been proven by the parol evidence. Woodbridge v. Allen, supra; 
State v. Board of Aldermen of city of Newport, 28 Atl. R. 347. 

There must be an allegation of diminutiou of the record and then a 
rule taken to perfect the rule. Shotwell v. Bateman, 1 South. 364. 
The rules of correct practice on alleged diminution of record are set 
forth by Justice Van Syckel, in South Brunswick v. Cranbury, 23 Vr. 
301: ‘1. If there is legal evidence, etc., before the Court below upon 
which the judgment certified may be based, this Court will not reverse 
because the evidence would lead it to a different conclusion. 2. The 
acts of 1871 (Pamph. L., p. 124) and 1881 (Rev. Sup., p. 84) apply to 
special statutory tribunals only. 3. Upon allegation of diminution in re- 
turn to a certiorari, where a state of the case is not agreed upon, a rule 
must be taken upon the court below to certify what facts were found, 
and not what the evidence was. The rule must be specific, stating the 
points in regard to which a return is desired. 4. If the court below cer- 
tifies such facts, the. certificate cannot be contradicted by affidavits. 5. 
If the court is unable to make a certificate, then, and then only, can a 
resort be had to affidavits, and in that case the rule to take affidavits 
must specify the particulars in regard to which affidavits are taken, the 
affidavits to be taken only to present the question of law to be reviewed. 
6, The purpose for which such affidavits can be used are to show that 
there was no evidence upon which the judgment below could be based, 
or that legal evidence was excluded, or illegal evidence admitted, or 
some other error in law committed. 7. When the relator relies upon the 
ground that there was no legal evidence to support the judgment certi- 
fied, the court below must be called upon to certify what the judgment 
was, and what evidence, if any, there was to support it. Only so 
much of the evidence must be produced as relates to the point in con- 
troversy.” 

The rule in relation to judgments in the District Court is correctly 
stated in Benedict v. Howell, 10 Vroom 221. See also Stafford v. 
Mills, 31 Atl. R. 1023. 

The rule must be taken at the term at which the writ is returnable or 
the transcript perfected. Sayre v. Blanchard, 2 South. 551. 

The return of a justice cannot be contradicted by affidavits. Pinkney 
v. Ayres, 1 Zab. 694; Paterson R. R. Co. v. Ackerman, 4 Zab. 535. 
Facts in contradiction of the record cannot be certified. Idle v. Idle, 6 
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Hals. 92. Depositions can be taken to show whether a certain fact was 
or was not proved. Boston v. Morris, | Dutch. 173. 


IX. Reasons. 


These are to be filed within thirty days from the return of the writ. 
Bell v. Bergen, 2 Green 131; Jeffrey v. Owen, 12 Vroom 260. Where 
there is a rule to show cause for several prosecution, or a summons and 
severance, the time for filing of reasons is extended. Ballenger vy. 
Sherron, 2 Gr. supra. 

The reasons must point out the cause alleged for reversal or vacation 
of the proceedings. At the argument, a cause cannot be assigned not 
previously filed. Griffith v. West, 5 Hals. 350; State v. Kirby, 2 
South 836; N. J. R. Co. v. Suydam, 2 Harr. 25-69. 

An illegality not apparent on the face of the proceedings must be 
specially pointed out in the reasons filed or it will not avail for reversal. 
Paterson v. Board of Chosen Freeholders, 20 Atl. R. 331; Barclay v. 
Brodston, 20 Vr. 629, 

A reason that the injury in a road case affects another and not the 
prosecutor, will not avail. State v. Emmons, 4 Zab. 45; State v. Clark, 
4 Zab, 516. This principle is certainly applicable to every class of 
cases. After a public improvement is completed, and the costs and ex- 
penses incurred, a reason attacking the preliminary proceedings will be 
disregarded. State, Ropes, v. Essex Public Road Board, 8 Vr. 335. 


X. HEARING. 


The court will not settle disputed facts. Upon this point the cases are 
collated in Stewart’s Digest, page 213. The rule is elemental; but 
where the parties agree upon a state of the case, the Supreme Court will 
decide both matters of fact and law. Caldwell v. Fifield, 4 Zab. 150; 
Kirkpatrick v. Cason, 1 Vr. 331. The court in these cases does not 
settle disputed questions of fact: it only passes upon the merits of the 
facts established, or draws conclusions from such. facts, as the strength 
of them warrants. Britton v. McDonald, 14 Vr. 591; Van Pelt v. 
Veghte, 2 Gr. 210; Russell v. Work, 6 Vr. 316; James v. Dickinson, 
Coxe 257. Where the question below was one of mixed law and fact, 
the Supreme Court will only see that the law was not misapplied, or mis- 
taken. Brown v. Ramsey, 5 Dutch. 117; as in a case involving the eman- 
cipation of a child. 

By statute, on certiorari brought to review tax or assessment, or or- 
der touching local improvements and proceedings before special tribu- 
nals, the court determines both questions of law and fact. 

When the facts are not certified, the court makes all reasonable in- 
ference from the evidence returned in favor of the judgment below. 
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Modeson v. Monroe, 13 Vr. 493. Matters sent up not within the man- 
date of the writ, will not be regarded on the hearing. Society, &ce. v. 
Paterson, 13 Vr.615; Lush v. Foster, 15 Vroom 378. Nor can error 
be assigned that a fact existed which is inconsistent with the record re- 
turned. Davis v. Delaware, 16 Vroom 186; 12 Vroom55; 13 Vroom 
513. The record showed the verdict in this case was returned in court. 
The evidence showed that the verdict had been taken by the crier of 
the Quarter Sessions, when no judge, clerk or counsel was present. The 
record was absolutely verity. 

When there is no legal evidence to sustain a verdict, it will not be 
disturbed on certiorari, in a settlement case, Tewksbury v. Branchbury 
15 Vroom 595; nor where there is evidence to support the finding of a 
court. Sloan v. Wills, 15 Vroom 584. 

Ex parte affidavits on which writ was granted, cannot be used on final 
argument. Becker vy. Gardiner, 5 Vroom 329. Dare v. Ogden, Coxe 
81. Only depositions taken on notice or in the absence of notice with- 
out objection and presence of parties, and in pursuance of rule duly al- 
lowed. State v. Justices of Middlesex, Coxe 244-245. State, Newell 
v. Bassett, 4 Vroom 26. 

Affidavits contradicting the record returned with the writ, cannot be 
read upon the hearing. Gray v. Bastedo, 17 Vroom 453. 

The burden of proof is on the plaintiff, and when the error does not 
appear upon the papers returned, he must satisfy the court of the exist- 
ence of such error. State v. Van Buskirk, 1 Zab. 87. 

In case of a certiorari to review a matter of highway, the whole pro- 
ceedings are brought into review, and every defect in the proceedings is 
available, whether objection was made or not in court below. State v. 
Vanderveer, | Dutch 233-699; excepting, however, judgment of the 
Common Pleas as to setting up notices of application for appointment of 
surveyors. State v. Schanck, 4 Hals. 107; in re Highway, 3 Harr. 291; 
State v. Allen, 6 Hals. 104; State v. Smith, 1 Zab. 91; nor that adver- 
tisements were in handwriting of applicant, Hoagland v. Culvert, 
Spence. 387. Nor judgment of surveyors as to length and route of road. 
State, Swanton v. Pierson, 8 Vr. 363. Nor decision of freeholders as to 
sufficiency of notices of their meetings. State v. Justice, + Zab. 413. 
Nor whether too much or too little damage has been allowed a landowner: 


State v. Miller, 3 Zab. 383. 


XI. Dismissar or Writ. 


Writs are dismissed for laches. U.S. N. & J. R. R. & C. Co. v. Bir- 
minger, 13 Vr. 528; Weart v. Jersey City, 12 Vr. 510; Casselbury v. 
Piscataway, 14 Vroom 353; Bowne v. Logan, 14 Vr. 421. 
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Lapse of time is not a ground for dismissing a writ, when brought in 
aid of ejectment. McCarthy v. Jersey City, 15 Vroom 137. 


The consideration given by the judge or court at the time of en-— 


dorsing the a/locatur, cannot deprive the court of its discretion to dis- 
missing the writ. Weart v. Jersey City, 12 Vr., supra. 

Delay in prosecution is ground for dismissal. Bergen Co. Saving 
Bank v. Township of Union, 15 Vroom 599; Farrell v. Rogers, Coxe 
228; Britton v. Blake, 6 Vr. 208-212; Shepherd v. Slicker, 2 Vroom 
423. 

The writ is dismissed when directed to the wrong person. Morris 
Canal Co. ads State, 2 Green 411. 

The court at any time, of its own motion, may dismiss or quash the 
writ. State v. Kingsland, 3 Zab. 75. 

If a mere irregularity the motion to dismiss should be at the term to 
which the writ is returnable. Kingsland v. Gould, 1 Halls. 161-163. 

The allowance of the writ is an adjudication that the prosecutor 
therein has a right fo the writ, which will maintain his standing in court, 
until it is attacked by evidence. Rutgers Qollege Asso. v. New 
Brunswick, 26 Vr. 279; State v. Borough of Neptune City, 30 Atl. R. 


529. 
XII. THe JupgmMent Brovueut Up. 


An entire judgment cannot be reversed in part. Riggs v. Tyson, 
Coxe 34; N. J. R. R. Co. v. Suydam, Harr. 25-32, but otherwise if 
the judgment is divisible, Wood v. Fallman, Coxe 53, and where re- 
versed in part the restitution will be for amount raised beyond amount 
due. Arrowsmith v. Van Orsdal 1 Zab. 471. In the absence of statu- 
tory authority to correct or amend defects in the judgment or proceed- 
ings, or render a new judgment such as the inferior tribunals should 


have rendered. Encyclo. of Pl. & Pr., vol. 4,302, and cases collated. 
XII. Execution. 


When a tax brought before the court is affirmed, payment may be 
enforced by attachment or mandamus. [If it is so situate that the col- 
lector can proceed to collect without difficulty or delay, the court in its 
discretion, may direct the collector to proceed to collect. This cannot 
be done when the time for issuing the tax warrant has passed. In such 
a case fi fa. is not proper to enforce costs, but attachment. Smith ads. 
State, 2 Vr. 216; State v. Lewis,Col., 6 Vr. 380; Person, Col.v. Warren 
R. R. Co. 32 N. J. L. 442. 

The record in a variety of cases is remitted. Remittitur recordum is 
from appellate tribunals, that have not the writ of execution, as the 
House of Lords in England and Court of Errors and Appeals of New 
Jersey. Lambersun v. Owen, 14 N. J. L. 504; Gulick v. Conover, N. 
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J. L. 420. When the judgment is affirmed in the Superior court the 
ractice is to sue out execution in such Superior court. Seely v. Boon, 
Coxe 138 (1 N. J. L.) 

When there was a judgment in attachment in favor of the plaintiff 
therein, the Supreme court reversed the judgment of the Common Pleas ~ 
for want of notice of attachment, and directed it to be continued in the 
Supreme court. Den v. Lewis, 5 N. J. L 846. But in case of rever- 
sal of Common Pleas on an appeal, for admission of illegal evidence, 
the case should be sent back to the Common Pleas to be reversed. 
Steamboat Co. v. Flanagan, 41 N. J. L. 116; and for such reversal on 
appeal for a reason which does not decide the whole cause. Hill v. 
Morrison, 46 N. J. L. 488. So on affirmance of the judgment of a jus- 
tice of the peace, in a criminal case. the record will be remitted to the 


justice for execution. Duffy v. Britton, 47 N. J. L. 251. 
XIV. REsTITUTION. 


If it appears by a proper entry in the justice’s docket that the judg- 
ment has been paid to the justice or constable a writ of restitution may 
be ordered without previous notice. 

If it does not so appear, a notice of the applicant for the writ, or a 
tule to show cause taken and served, must be proved. McChesney v. 
Rogers, 8 N. J. L. 179; Scott v. Conover, 10 N. J. L. 61-62; where the 
payment does not appear by record, the party must sue ont a 
scire facias quare restitutionem non. To this the party can plead. 
This is the common law practice. But where it sufficiently appears by 
record, or otherwise, that the money has been paid, the Supreme Court 
will, upon notice-given, without. scire. faeras, order the-.writ~ of restitu- 
tion. Arrowsmith v. Van Orsdale, 21 N. J. L. 471; amount for which 
such writ of restitution shall issue, will be settled by the court by an 
assessment signed by one of the judges. Ibid. The assessment is for the 
loss, and such amouut will therefore be for the amount raised, including 
execution fees and costs, with interest from day of payment. 


XV. As AN ANCILLARY ProcEss. 


As such certiorari, ‘‘is proper to a writ of habeas corpus, when it is 
desired to bring the full record of the proceedings upon which the party 
was committed below before the court issuing the habeas corpus; so 
in case of an appeal, writ of error or.other mode, and there appears to be 
manifest defects in the record or diminution is suggested.” A. & E. En- 
¢eyclo. of Law, Vol. 3, 67. 

The diminution must be proven. By rule in such case, the writ is- 
gues as of course from the New Jersey Court of Errors and Appeals. 
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XVI. Crminat CaAsEs. 


Certiorari is the proper writ to remove an information or indictment, 
Chandler v. Monmouth Bank, 9 N. J. L. 101. The statutes of New Jer- 
sey prescribe that an indictment may be removed by certiorari. 

The defendant must enter an appearance before he can move for the 
certiorari. Sailor ads. State, 16 N. J L. 357. 

A transcript is sent up, not the record, 2 Southard, 542 (5 N. J. L.) 
but when the sufficiency of the indictment itself is questioned, then it, 
and all prior proceedings shonld be returned. State v. Gibbons, 4 N. J. 
L. 40-46. If the indictment is not returned then a rule to show cause 
why it is not returned should be taken on the Court of Quarter Sessions, 
State v. Hunt, 1 N. J. L. 287. 

To entitle the defendant to the allowance of the writ there must be 
special ground shown; but it is allowed, as of course, at the instance of 
the attorney-general or prosecuting attorney, even after verdict. 

The request of the inferior court will be a strong reason in favor of 
allowance. State v. Zabriskie, 43 N. J. L. 369-640. 

The motion to quash indictment so removed can only be made for ob- 
jections apparent on the face of the record. State v. Zeigler, 46 N. J. 
L. 307. 

In the case of State v. Vandegrift, there was a conviction, and the 
judges could not agree upon sentence. The case was certioraried to the 
Supreme Court upon application of the prosecuting attorney. 

When a corporation brings certiorari to remove an indictment individ- 
uals can enter into recognizance on behalf of the company. State v. 


Morris Canal Co., 138 'N. J. L. 192. CLARENCE T. ATKINSON. 
Camden, N. J: 








SOME LEGAL CURIOSITIES. 





In one of the libraries of Trenton is to be found a more or less com- 
plete file of the New Jersey Gazette, the patriotic sheet of the Quaker 
printer, Isaac Collins, which did so much to aid the cause of the Ameri- 
can Revolution. A glance over the time-stained pages shows that life 
went on then as now, in spite of war’s alarms, and the daily passage over 
the state of opposing armies. 

That our early lawyers were well supplied with books is shown from 
the following advertisement.inserted in the Gazette, February 13, 1782: 


TO BE SOLD—A LAW LIBRARY equal if not preferable tu any in New Jersey. 
Apply to Ravano Kearney, at Morrisdon, in Motimouth county. 


The notice of the breaking of the bonds of holy matrimony was made 
in the annexed form, and. which causes a sigh of sympathy to arise for 
the unfortunate Peter, although a hundred years and more have gone: 
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Whereas, Catharine Shapher hath, by force, obliged me to contract matrimony with her 
against my will, this is to give publick notice that I shall not pay any debts of her con+ 
tracting from the date of this advertisement, as I hold the marriage unlawful, it not being 
done with my free consent, and I never intended to live or bed with her. 

February 2, 1782, PETER HEnRy. 


The valor of our French allies in the Revolution has ever been the 
theme of the historian and orator, but the Gazette shows them in the 
new light of gallants. That they captivated the fair sex is shown by 
this advertisement : 


Ran away from the subscriber at Middlebush, etc.,, “a mullato wench abvut fifteen years 
of age, five feet, four or five inches high; had on when she weni off a linen short gown 
and petticoat.” Twenty shillings reward was offered by Jeromus~ Rappelyea, the sub- 
scriber, who adds: 

“N. B.—-It is supposed she went off with the French troops.” 


Closely akin to the above is notice under date of February 4, 1778, 
that there will be sold “for no fault but a saucy tongue for which he is 
now in Burlington goal, a negro man about 39 years of age. He is a 
compleat farmer, honest and sober.” The subscriber lived in the Vale 
of Evesham. near Moorestown. ; 

In common law the whale, as a royal fish, plays an important part. 
In New York the whaling companies dated from 1670, and as late as 
1840 the Inmans were whalers on Long Beach. In this respect the 
following is of interest : 


Notice is hereby given that a whale has been found on Manasquan Beach on the 15th of 
this instant, by Joseph Lawrence and company, with an iron in her; these are to 
desire all persons who think themselves to have a. right to said whale, to come and de- 
scribe the iron and take their salvage as the law directs. 

Manasquan, September 17, 1782. JosePH LAWRENCE. 


Through the Gazette are constant references to the Court of Admi- 
ralty, which was established in this State soon after the adoption of the 
constitution of 1776. ‘This tribunal practically remained in force dur- 
ing the period of confederation, becoming abolished by virtue of the 
adoption of the constitution of the United States. 

Francis B. Lee. 

Trenton, N. J., May, 1896. 





COURT OF CHANCERY OF NEW JERSEY. 
(Abstracts of Recent Opinions.) 


Habeas corpus—Powers of Vice Chancellors.—1. The power which 
Vice-Chancellors possess to grant writs of habeas corpus, (P. L. 1889, p. 
426), is co-extensive with the power exercised by justices of the Supreme. 
court. 2. The statute does not clothe Vice-Chancellors with the Chan~ 
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¢cellor’s quasi-paternal jurisdiction, in disposing of the custody of infants, 
3. In this cause application was made to, and a writ of habeas corpus al- 
lowed by ‘John T. Bird, Vice-Chancellor of the State of New Jersey.” 


Subsequently, by the return to the writ, and traverse or answer to the 


return, issues were raised.as to the right, of the parties to the permanent 


custody of the infants brought before the Vice-Chancellor by the writ. 
The petitioners then applied to the Chancellor ex parte, and obtained an 
order which treated the matter as one pending in the Court of Chancery, 
and, as such, referred it to Vice-Chancellor Bird to hear for the Chan- 
cellor. Held, if the parties had, with knowledge of the order of refer- 
ence, voluntarily proceeded to try the issues before Vice Chancellor 
Bird, as an advisory officer of the court, they would have been fully 
within the court’s jurisdiction. Buckley et al. v. Perrine et al. Opinion 
by the CHANCELLOR, June 9, 1896. 

Estoppel—Silence of heiress-at-law as to the invalidity of the recorded 
deed —A tenant by the courtesy, having let to a tenant a store, which 
his deceased wife had owned, died during the term, At his death there 
was found a recorded deed of said store, purporting to have been made 
to him by the heiress-at-law of his wife, of which deed the lessee of the 
store was informed, and thereupon paid his rent to the agent of the heirs 
of the lessor, who distributed it to the numerous heirs who were living 
in different parts of the United States. After the death of the lessor, 
the heiress-at-law was appraised of the existence of the deed purporting 
to have been made by her, but failed to inform the lessee that she re- 
pudiated the deed and claimed to be the owner of the store. Sixteen 
months after the lessor’s death, she began the action of ejectment against 
the lessee, claiming that the deed was a nullity. Held, the heiress will 
be restrained from compelling, repayment of the rent due from the 
time of the lessor’s death to the time of beginning the action of e ect- 
ment, on the ground that she had estopped herself by her silence when 
she should, under the circumstances, have warned the tenant of the in- 
validity of the deed. Ruckelhaus v. Borcherling. Opinion by ReEep, 
V. C., June 12, 1896. 

Specific performance— Rescission of contract.—1. In the matter of spe- 
cific performance of contracts, a court of equity acts when it can pertorm 
everything in the term specifically agreed upon; and when they come 
to the execution of a contract depending upon many particulars, but of 
uncertain events, the court must see whether it can be specifically exe- 
cuted. The court must execute the whole contract. 2. While courts 
of equity will sometimes enjoin the breach of a negative covenant con- 
tained in the contract, which contract will not be specifically enforced, 
yet where the conduct of the complainant in executing the side of the 
contraet is violated, it will not exert the powers. Such an. injunction is 
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indirectly a decree for specific performance. 3. It does not follow that 
the court will rescind a contract on the prayer of one party, because it 
refuses to direct it to be specifically performed on the prayer of the other 
party. It is a matter of sound discretion in granting or refusing sach 
relief. Young Lock Nut Co. v. Brownley Mfg. Co. Conclusions by 
Reep, V C., May 27, 1896. 





NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions mostly read at the June Term, 1896.) 

Before DepuE, VAN SYCKEL and GUMMERE, JJ.: 

Municipal corporetions—Newark City Home.—Lands in the township 
of Verona, purchased and held by the City of Newark for the purpose 
of the *‘ Newark City Home,” being reasonably necessary for the pro- 
per seclusion and employment of the boys committed to it are not taxa- 
ble. State, Mayor of Newark, v. Township of Verona. Opinion by 
Van SycKEL, J. 

Criminal pleading—Indictment for false pretences.—The indictment is 
good, although the false pretence charged may be such that a person of 
ordinary prudence and caution would not be deceived by it. Oxx v. 
State. Opinion by VAN SYCKEL. 

Taxes—Morristown charter.—A supplement to the charter of Morris- 
town, passed in 1867, authorized the addition of fifteen per cent. to be 
made to the amount of taxes directed to be raised to cover deficiencies ; 
by force of the constitutional amendments of 1875, this special law was 
repealed and superseded by the general law concerning taxes, which 
permits an addition of only ten per cent. to be made for deficiencies. Little 
v. Oliver, collector. Opinion by Van SycKEL, J. 

License—Renewal.—Under the acts of 1891 (P. L. p. 12) the Board of 
Excise, after a license has been granted and once renewed upon an ap- 
plication made in due form, cannot again renew the license without a 
new application duly recommended. Tross v. Board of Excise of 
Elizabeth. Opinion by Van SycKEL, J. 

Landlord and tenant—Summary proceedings.—Where a lease provides 
that the leased premises shall be used only as a dwelling and boarding 
and lodging house, and shall not be sublet, and also contains a provision 
that the lease shall be void if the tenant fails to perform on his part, a 
justice of the peace has no jurisdiction to remove the tenant by summary 
proceedings for an alleged breach of said conditions. Smith v. Sinclair. 
Opinion by Van Sycxe., J. 

Taxes—Schools—Constitutional law—The acts of May 25, 1894, 
Laws 1894, p..517, and of March 22, 1895, p. 472, provide that where 
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a number of school districts are consolidated, an assessment equal to 
one-fifth of the value of the school property in each of the old districts 
shall be levied upon all thetaxpayers of the consolidated district, and there 
shall be remitted to the taxpayersofeach school district as if existed on the 
30th day of June, 1894, one-fifth of the appraised value of the school 
property belonging to said district, and yearly thereafter one-fifth shall 
be so assessed and remitted, until the whole appraised value is remitted, 
Held, that this legislation is unconstitutional. It provides for no pub- 
lic necessity or exigency; the tax is not to be appropriated to the ex- 
penses of government. Its sole end and design is:to benefit one class of 
citizens at the expense of another. Elizabeth Water Co. v. Lewis H. 
Wade. Opinion by Van SycKEL, J. 

Borough—Collection of Taxes in Kearney.—The borough of East 
Newark was incorporated under the borough act of 1878 on the 3d day 
July, 1895, having been previously a part of Kearney township. This 
litigation was instituted to determine whether the authorities of the 
township of Kearney had a right to assess and collect taxes for the year 
1895, for all the territory included within its boundaries prior to the in- 
corporation of said borough. The borough insisted that by force of its 
incorporation it became at once wholly separate from the townsbip and 
vested with the power to assess and collect all taxes to be raised within 
its corporate limits for the year 1895. The borough of East Newark 
was incorporated July 3, 1895, under the act of 1878. 

Held, that the borough had no power to elect an assessor and collector 
until the annual election in March, 1896, and consequently the assess- 
ment of taxes made in the borough in 1895, was without authority. 
Kearney v. East Newark. Opinion by VAN SYCKEL. 

Incenses— Discretionary power.—1. The Court of Common Pleas has 
jurisdiction to grant a license, although the applicant was ..ot, at the 
time, in occupancy of the house licensed. 2. On an application to va- 
cate the license, held the court below had the discretionary power to 
postpone the decision of the case to see whether the applicant was en- 
titled to the possession of the house. Smith v. Corbett. Mem. by Van 
SYCKEL, J. 

Evidence—Books of account—Practice in Small Causes Court.—1. 
The remedy for breach of a covenant involves two propositions, the fact 
that the covenant was broken, and damages resulting therefrom. Of 
these facts, books of account are not competent evidence. 2. The 
statute relating to bills of exception is inapplicable to any proceedings 
by virtue of the act constituting courts for the trial of small causes. 3. 
To permit the introduction of new evidence after the case has been 
closed and put in the hands of the jury is irregular. Wait v. Krewson. 


Opinion by Depve, J. 
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Point Pleasant Land Co. v: Borough of Point Pleasant.—Sale of lots 
for taxes set aside without costs. 

John Kean v. Wade, collector of Union township; Susan L. Kean v. 
Same. These cases follow: Elizabethtown Water Co. v. Wade, and the 
assessments are set aside with costs. 





Before Dixon and LupLow, JJ.: 

Bills and notes—Designatio persone.—1. An endorsement of a note in 
the following form: ‘J. W. Parrott, President of Long Branch Hotel 
and Cottage Co.,” imports prima facie the personal liability of I. W. 
Parrot. 2. A summons and declaration naming “ John W. Parrott, 
President of the Long Branch Hotel and Carriage Company ” as the de- 
fendant, indicate John W. Parrott individually as the defendant, in the 
absence of evidence that the company is suable in the name of its presi- 
dent. Terhune v. Parrott. Opinion by Dixon, J., June 10, 1896. 

Coutempt—Failure to answer interrogatories.—One who is not 2 party 
in the cause or an officer, agent or employee of a corporate party, hav- 
ing personal knowledge of the facts or custody of the books, records or 
papers of the corporation,whereof discovery is sought, cannot be attached 
for contempt, because of a failure to answer interrogatories, under the 
supplement to the practice act, approved April 7, 1890, p. 210. Zane 
v. Germania Park Co. Opinion by Dixon, J., June 10, 1896. 

Before Beasuey, C. J.,. MAGIE and LupLow, JJ.: 

Husband and wife—Sale of goods.—A sale of goods by a husband, di- 
rectly to his wife, attended by delivery of the thing sold, is void, and 
cannot be sustained in a court of law. Heman v. Healey. Opinion by 
LupLow, J., May 25, 1896. 








Before Beas.ey, C. J., Dixon, MAGIE and Garrison, JJ.: 

Master and servant—Care of machinery.—Plaintiff’s intestate was in 
the employ of the defendant, a company engaged in the manufacture of 
cement. On May 5, 1892, defendant was using a machine for grinding 
broken rock, called the Page Mill. While the deceased and another 
workmen were lowering a stone used in the manufacture, one of the 
bolts which held the stone broke, instantly killing plaintiff’s husband. 
The question in the case is whether the evidence established any lia- 
bility on the part of the defendant for the death. The court holds that 
it is only necessary for the defendant to take reasonable care to have 
and preserve such machine safe for the work which the servant is em- 
ployed to do with it. The master does not insure the safety ot the ma- 
chine, nor is he bound to extraordinary or the highest diligence respect- 
ing it. The fall of the stone was occasioned by the breaking of a bolt at 
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a point one-half or three-quarters of an inch within the wood of the 
frame in which it was firmly screwed. The break was attributed toa 
flaw in the bolt which could not be seen from the outside. The rule to 
show cause is made absolute and a new trial granted. Atz, Admr., y, 
The Newark Lime and Cement Co. Opinion by Magie, J. 

Insurunce—Power of agent.—“1. An agent sent by an insurance com- 
pany to adjust a loss, has no implied power to delegate his authority to 
another. 2. A policy issued by a Massachusetts corporation insuring a 
building in Freehold against damage by fire, required the assured to 
furnish proofs of loss to the company within thirty days atter a fire, and 
also contained this clause: ‘ No officer, agent or representative of the 
company shall have power to waive any provision or condition of this 
policy.’ Held, that the local agent of the company at Freehold could 
not absolve the assured from the duty of furnishing proofs of loss within 
the time limited.” Dwelling House Insurance Co. v. Snyder. Opinion 
by Dixon, J. 

Master and servant—Fellow Servants.—A Rolling Mill Companyc on- 
tracted with a railroad company to furnish material for rebuilding cer- 
tain railroad bridges, and also skilled workmen to erect the same. They 
were paid by the Rolling Mill Company, but after payment the amount 
paid was repaid by the railroad company. Hardy was a workman fur- 
nished under the contract and while at work on a bridge was injured by 
a train passing over his left hand. It was contended that Hardy and 
the engineer who drove the train were engaged at the time in a common 
employment and servants of the railroad company, so that the company 
was not liable for the engineer’s negligence. Held: 1. A general ser- 
vant of one person may for a particular work or occasion become pro 
hoc vice the servant of another person so that the latter will not be liable 
to him for an injury occasioned by the negligence of other servants en- 
gaged with him in a common employment. 2. To establish the relation 
of master to such a servant it must appear that the servant has expressly 
or by implication consented to the transfer of his services to the new 
master and to accept him as his master pro hoe vice, and has entered 
upon such service and submitted himself to the direction and control of 
the new master. Del., Lack. & W.R. R. Co. v. Hardy. Opinion by 
Macaig, J. 

Easement— Permissive use.—Where the plaintiff’s use of a way was, 
at its inception, permissive, its mere continuance for a statutory period 
will not ripen into a hostile right. Penna. R. R. Co. v. Hulse. Opinion 
by Garrison, J. 

Bills and notes—Bona fide holder.—Negotiable paper, fraudulent at 
its inception, is not invalidated in the hands of one taking it for value 
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before maturity, unless there be actual fraud on his part. Second Nat. 
Bank of Newark vy. Hewitt. Opinion by Garrison, J. 

Criminal law—Sexual intercourse.—In a trial on an indictment charg- 
ing defendant with the statutory offense of sexual intercourse “ with a 
single female of good repute for chastity under the age of twenty-one 
years,” etc., proof that such woman had been unchaste with two other 
men was properly overruled as being irrelevant. Foby v. State. Opin- 
ion by Beas.ey, C. J. 

Replevin— When too late to set aside the suit.—1. In replevin after de- 
fendant has appeared and demurred to the declaration it is too late for 
him to set aside the writ. 2. If the writ be quashed after demurrer and 
joinder filed, such judgment will be reversed on error brought. Krea- 
mer v. The Kreamer Drug Co. Opinion by Beastey, C. J. 

Turnpike—Pleading in action for road being out of order.—1. Ina 
suit for damages sustained by reason of a turnpike being out of order, it 
need not be stated in the declaration that the plaintiff had paid toll be- 
fore making use of the road. 2. The averment that he was lawfully 
using the road is sufficient. Evans v. N. B. Turnpike Co. Opinion by 
Beas.ey, C. J. 

Pleading concurrent acts.—Where concurrent acts are to be done, the 
party who sues the other for non-performance must aver that he had 
performed or was ready to perform his part of the contract. Leslie v. 
Casey. Opinion by Bras .ey, C. J. 

Evidence—Sheriff’s sale not evidence of value of goods.—1. In an ac- 
tion of tort for the conversion of chattels, an offer to show what such 
articles brought at a previous sheriff’s sale, was properly overruled. 2. 
Such a saie has no tendency to show the real value of the property. 
Martinette v. Mackewiecz. Opinion by Bras.ey, C. J. 

Pleading—Assumpsit.—A count in a declaration set forth that the de- 
fendant promised to pay, and the plaintiff agreed to accept a sum of 
money in consideration of settlement of a claim that plaintiff had against 
defendant. Held, on demurrer, that no cause of action was stated. Sny- 
der v. Merchants’ Ins. Co. Opinion by Garrison, J. 

Judgments —Conclusiveness of, of another state.-—-The validity of a 
judgment of another state cannot be impeached for any supposed defect 
or irregularity in the transaction on which it was founded and no de- 
fense can be interposed in an action upon such judgment upon matters 
existing before its recovery. First National Bank of Brooklyn v. Wal- 


lis. Opinion by Maate, J. 


Public officers—Extension of term—Acceptance of nomination,—1. A 
legislative enactment ‘ that the term of the office of city collector in. any 
city of the third class shall be three years,” is plainly prospective, and 
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does not enlarge the term of one elected before its passage. 2. The ac- 
ceptance by the incumbent of an office of a nomination for election 
thereto for a term that covers part of his tenure is not a resignation and 
does not create a vacancy in the office. State, ex rel. Bird v. Johnson. 
Opinion by GARRISON, J. 

Practice in error—Court sitting as a jury.—1. When a case is tried 
by the court, a jury being waived, its finding on the blended law and 
facts cannot be reviewed on error. 2. If a particular rule of law be 
deemed to be applicable to the facts in evidence, the judge can be called 
upon to apply such principle, and if such request be refused, a bill of ex- 
ceptionsgwill then be in order. Mills v. Matt. Opinion by Beastey, C. J. 

Mechanics’ lien act— Payment by owner without verified release—Parol 
evidence.—1. Under the mechanics’ lien law as amended by P. L. 1892, 
p- 358, if the owner made a payment to the builder under his contract 
without procuring from him a verified release of liens, the building may 
be levied by laborers and material men under the first section of the 
statute, notwithstanding the contract be filled under the second section. 
1. Where an offer in writing to do certain work and furnish the mater- 
ials for a gross sum is accepted orally, it is not error to receive the testi- 
mony of the employer that part of the oral agreement was that the con- 
tract price should be paid as the work progressed. 3. Whether the 
payments made by the employed were within the terms of this agree- 
ment is a question for the jury. Bruce y. Pearsall. Opinion by Gar- 
RISON, J. 


MISCELLANEOUS. 


Parker y. State.—Judgment reversed. 

Manning v. West Jersey R. Co.—In this case the non-suit was rightly 
ordered. The case laid in the declaration was not proved. 

Byrnes v. Root.—This was a matter of fact case, and was properly 
tried. The court cannot interfere with the verdict. Rule discharged. 

Consolidated Traction Co. v. Saukus.—If there was. any error in the 
trial of this case, it was that the charge was too favorable to the defen- 
dant. The judgment is affirmed. 

Cox v. West Jersey R. R. Co.—New trial granted. The verdict was 
against the weight of evidence. 

Pennsylvania R. R. ads. Weaver.. Same ads. Dotterer. Rules dis- 
charged. 

Consolidated Traction Co. ads. Masterton. Rule discharged. No grounds 
exists for interfering with the yerdict.. 

Jones v. Crowley. The jury misapprehended the evidence. New 
trial. 


U. S. Chemical Co. | v. Collins. Rule discharged. 
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Consolidated Traction Co. v. Haight. Charge of the judge was in all re- 
spects correct. Judgment affirmed. 

Same v. Glynn. Affirmed. 

Same ads. Wiltcke. Rule discharged. 

Triniman, admr. v. Sterling Zine and Iron Co.—Plaintiff may take 
judgment. 

Carver v. Dixon, admr. Dixon v. Carver.—Affirmed. 

Consolidated Traction Co. ads. Rugge.—‘‘ Car ran into truck, and by 
collision the plaintiff, being a passenger in the car, was hurt. It was 
conclusively proved that the car was running at from twenty-five to 
thirty miles an hour along this public street street at night. That alone 
made company liable even though the driver of the truck was also in 
fault. The only defect I find in the. trial is, that the verdict should 
have been for at least three times what it is.” Mem. by Cuter JusTICE. 
Rule discharged. 

North Hudson Co. R. R. Co. v. Flick.—This is a matter of fact case. 
The verdict cannot be disturbed. Rule discharged. 

Aymore vy. State.—No judgment record sent up, and the writ must be 
dismissed. 

Dufour v. State (two cases). There is no bill of exceptions sent up, 
and nothing but an unauthenticated statement of facts. Affirmed. 

Fountain v. Linn, exr. New trial granted. 

New Jersey Dairymen’s Association v. Harker.—The pleadings may 
be remodeled without costs. If necessary the demurrer and joinder will 
be struck out on motion, as neither applies to the case. 

Kuser v. Fregrove-—Demurrer sustained. 

Hoag v. Cramer.—Demurrer sustained. 

Furst v. Kilburn.—Rule discharged. 

Atkinson v. Woolston.—Affirmed. — 

Yost v. Trippet.—“ The relator was elected ‘township clerk’ for 
three years; before his term expired’ an act was passed whereby the 
township was transferred into a town, with wards, ctc. In this new 
municipality the defendant was chosen ‘town clerk.’ The contention is 
that the defendant as ‘ town clerk ’ is filling relator’s office of ‘ township 
clerk.’” Held, the two offices are distinct. If the legislation is con- 
stitutiorial which establishes the town, the relator cannot be put into the 
office of “town clerk.” If unconstitutional, a private relator cannot 
callin question the legal-existence of the municipal corporation. 

Johnson ‘vy. Collins, overseer of the poor.—Proceedings set aside 
without costs. 
tL. Isenburg v. Nichols.—Affirmed. 
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THOMAS RAFFERTY v. THE STATE. 


(N. J. Supreme Court, June 3, 1896.) 


Criminal law—Evidence— Unsworn state- makea statement against defendant’s ob- 
ment by infant.—Plaintiff in error was in- jection. In her statement, the child identi- 
dicted for carnal abuse of an infant aged fied the prisoner asthe person committing 
eight years. At the trial the infant was the offense, which was the only testimony 
called asa witness. The court refused to going to that effect. Held, the admission 
permit her to be sworn, but allowed her to of the statement was reversible error. 


Error to the Passaic Quarter Sessions. 

Rafferty, the plaintiff in error, was indicted under P. L. 1887, p. 230, 
for the carnal abuse of one, Eliza or Lizzie Rothwell, aged eight years. 
At the trial the court allowed the child to make a statement before the 
jury, without being sworn, against the objection of the defendant, the 
court having previously adjudged her.to be incompetent to be sworn, 
she not understanding the nature of an oath. Her statement was to the 
effect that the offense had been committed by Rafferty in a water closet, 
in the presence of her sister and brother, six and four years old respec- 
tively. Ay other and sworn evidence it appeared that the outrage had 
been promptly disclosed ; that the garments of the prosecutrix were 
stained and torn; and that there had been communicated to her a dis- 
éase, with which the defendant below was afflicted. The defendant be- 
low had fled upon learning of the charge against him. The jury having 
convicted the prisoner, he was senlenced to the state prison for a term 
of fifteen years. 

Mr. Michael Dunn for piaintiff in error. The admission of prosecu- 
trix’s statements was clearly error. By Art. 1, sec. 8, of the State Con- 
stitution, the accused has the right to be confronted with the witnesses 
against him. Every witness in a case must be sworn, Williamson v. 
Carroll, 1 Harr. 218; Regina v. Cockburn, 3 Vox C. C. 543. If the 
child, after being examined by the court, was deemed incompetent to be 
sworn, because not yet sufficiently instructed in the nature of an oath, 
the court could have postponed the trial to allow this to be done. 1 
Greenleaf on Evidence, Sec. 367. [He was then stopped by the court. ] 

Mr. Eugene Emley for the state. The old text writers say there are 
exceptions to the general rule that no testimony can be receivod in crim- 
inal cases, except under the sanction of an oath. [Beastey, C.J.: “I 
suppose under the early and rigorous criminal procedure in England 
sottie ‘such practice may have been allowed.”] In 2 Hale’s P. C. 279, it 
is said: ‘“* But in many Gases an infant of tender years may be exam- 
inéd ‘without‘oath, where the exigence of the case requires it, as in cases 
of rape, buggery, witchcraft,” etc. And on page 284: “ Yet such 
very young people under twelve years old I have not known examined 
upon oath, but sometimes the court, for their information, have heard 
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their testimony without oath, which, possibly being fortified with con- 
current evidences, may be of some weight, as in cases of rape, buggery, 
witchcraft, and such crimes, which are practiced upon children. [Bras- 
LEY, C. J.: ‘‘Have you any modern case?”] None but Queen v. 
Wealand, 20 Q. B. Div. 827. That case arose under the Criminal Law 
Amendment Act, 1885, 48-49 Vict. C. 69, but has some bearing on this 
ease. The prisoner was indicted under Sec. + of that act for unlawfully 
and carnally knowing a girl under the age of thirteen years. The child, 
not knowing the nature of an oath, gave her evidence under the above 
section, without being sworn, that section so permitting. The jury ac- 
quitted the prisoner of: the charge under Sec. 4, but by virtue of the 
power given to them in Sec. 9, of the same act, found him guilty of an 
indecent assault. The act contained no provision rendering unsworn ev- 
idence admissible on an indictment for an indictment for an indecent as- 





sault. The conviction was held right. Still, it was admitted that on 
an indictment under Sec. 9 the evidence could not have been given. 
Beasiey, C. J.:—The court is unable to lay down the rule that such 
statements, net sworn to, are admissible in evidence. In my experience, 
whenever the point has arisen, they have always been held not to be ad- 


missible. The case must be retried. 


MaGigE, GARRISON and Lippincott, JJ., concurred. Conviction re- 


versed. 





THE STATE, EBENEZER FRANCIS, v. MAYOR AND COMMON COUNCIL OF NEWARK 


(New Jersey Supreme Court, February Term, 1896.) 


Union soldier—Removal of.—1. F., who 
held the position of clerk in the auditors’ 
office in the city of Newark, was removed 
by the Common Council without cause, and 
without a hearing first had; he claimed 
that his removal was in violation of the act 
of March 14, 1895 (Pamp. Laws 1895, p. 
317), which prohibits the removal of an 
honorably discharged Union soldier from a 
position under the government of any city 
of this state except for a good cause shown, 
and after a hearing upon written charges 
preferred against the incumbent. 

Held that, in order to entitle him to the 
benefit of the act, it was necessary for F. to 
show that he was an honorably discharged 
Union soldier, and that the evidence pro- 
duced by him for that purpose failed to es- 
tablish the fact of his discharge. 

Held further, that a soldier of the War of 


the Rebellion, who deserted from his regi- 
ment, but who afterwards received his dis- 
charge, under an order of the War Depart- 
ment, which authorized snch discharge to 
be issued to him upon his furnishing a sub- 
stitute, is not an honorably discharged 
Union soldier within the meaning of 
the act of 1895, and is not entitled to its 
benefits. 

2. The certificate of a public officer that 
a certain fact appears of record in his office 
without the production of a duly authenti- 
cated copy of such record, is not evidence of 
the existence of the fact. 

3. A copy of a record in the office of the 
Adjutant General, duly certified by him un- 
der the seal of his office, as provided by the 
act of March 1, 1870 (Rev. p. 694), is 
without probable force in a judicial pro- 
ceeding. 


On certiorari. Argued at November term, 1895, before Justices De- 


pue, Van Syckel and Gummere. 
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Mr. Joseph A. Beecher for the prosecutor. 
Mr. Sherrerd Depue and Mr. Chandler W. Riker tor the defendants. 
The opinion of the court was delivered by 

GuMMERE, J.: The prosecutor in this case seeks, by this proceeding, 
to have reviewed the action of the Common Council of the city of New- 
ark, and of the finance committee of that body, on May 15 and 17, 
1895, removing him, without cause and without a hearing, from the po- 
sition of clerk in the office of the auditor of said city, which he had held 
since July 1, 1892. 

The prosecutor claims to be an honorably discharged Union soldier, 
and, as such, insists that the action of the Common Council and its 
finance committee, in removing him from his position, was in violation 
of the provisions of the act of Mar. 14, 1895, entitled, ‘‘ An act regard- 
ing honorably discharged Union soldiers, sailors and marines,” and 
therefcre void. This act prohibits the removal of an honorably dis- 
charged Union soldier from any position or office under the government 
of any city of this state, the term of which is fixed by law, except for 
good cause shown and after a hearing upon charges regularly preferred 
against him. 

In order to entitle him to the benefit of this ‘act, ‘it was necessary for 
the prosecutor to show, at the outset of his casé, that he was an honora- 
bly discharged Union soldier. The usual method of proving that fact is 
by the production of the certificate of discharge itself. Fitchburg v. 
Lewenberg, 102 Mass. 358; Henson v. South Scituate, 115 Mass. 336. 
The prosecutor, however, did not adopt this method of proving his 
status, but, instead, attempted to do so by other evidence He, in the 
first place, offered a certificate of the adjutant general of this state, which 


read as follows : 
TRENTON, April 30, 1895. 
It is certified that the records of. this office show that Ebenezer Francis was enrolled as 
a private in Company I, First Regiment, New Jersey Volunteer Militia, on the thirtieth 
day of April, 1861, and was mustered into the United States service as such for the period 
of three months from the thirtieth day of April, 1861, and that he was discharged July 31, 
1861, with the regiment, at Newark, New Jersey, expiration of term of service. 
WituiaM S. Stryker, Adjutant General. 


This certificate has no probative force whatever. It is not a certified 
copy of a record, but merely a statement of what, in the opinion of the 
certifier, that record shows. The worthlessness of which a certificate as 
evidence is apparent. Owen v. Boyle, 3 Shepl. 147. Nor would the pros- 
ecutor have been in any better position, if he had produced a certified 
copy of the records of the Adjutant General’s office, for such a copy is 
not receivable in evidence, except in those cases where its reception is 
enjoined or permitted by statute. Stark on Ev. 154; Traction Company 
v. Board of Works, 26 Vr. 313. The 3d section of the supplement to 
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the National Guard act, approved March 1, 1870, Rev. p. 694, directs 
the Adjutant General to “ procure an appropriate official seal, and affix 
an impression of the same to all certificates of record issued from his of- 
fice,” but no statutory warrant can be found for the reception of such 
certificates of record in evidence in judicial proceedings. 

Prosecutor, to further substantiate his claim to be an honorably dis- 
charged Union soldier, produced another paper from the Adjutant Gen- 
eral’s office, purporting to be the muster out-roll of the company in 
which he enlisted ; but there was no proof offered of its execution by the 
parties who were required to sign it, in order to make it a valid muster 
roll. This, it seems to me, was necessary to be done, in order to give 
this paper any value as evidence in this case, and the failure to produce 
such proof renders it of no avail in establishing the prosecutor’s status. 

The prosecutor next offered another certificate of the Adjutant Gen- 
eral in the following words: 

, TRENTON, May 23, 1895. 

It is certified that the records of this office show that Ebenezer Francis was enrolled as 
a private in Company I) First Regiment, New Jersey Volunteer Cavalry, on the eleventh 
day of September, 1861, and was mustered into the United States service as such for the 
period of three years from the fourteenth day of September, 1861, and that he was dis- 
charged January 13, 1865, per Par. 29, Special Orders No, 435, War Department, Adju- 
tant General’s office, Washington, D. C., dated December 8, 1864. 

Wiiitam S, StryYKeER, Adjutant General. 

This certificate, like the previous one, has no evidential force, for the 
reason already stated. Moreover, it appears from the testimony of a 
clerk in the Adjutant;General’s office that the record in that office orig- 
inally showed that the-prosecutor was a deserter from the service of the 
United States, and that:those records had been altered by one of the 
clerks in the office, since this suit was instituted, so as to make it appear 
that he was discharged... No comment is necessary to show the worth- 
lessness of such a record as evidence. 

Another certificate, offered by the prosecutor, to prove his status as 
an honorable discharged Union soldier, was that of the chief of the Rec- 
ord and Pension office, a branch of the War Department of the United 
States. It reads as follows: 


TO ALL WHOM IT MAY CONCERN: 


This is to certify that Ebenezer Francis, who was enrolled on the 14th day of Septem- 
ber, 18t1, to serve three vears, was discharged on the 13th day of January, 1865, by par. 
29, Special Order No. 435, War Department, A. G.O., dated Dec. 8, 1864, while holding 
the grade of private in Company I, First Regiment N. J. Cavalry Vol. This certificate is 
given upon evidence that the original discharge has been lost or destroyed, and in all cases 
upon the conditions imposed by act of Congress, approved March 3, 1873, that it shall not 
be accepted as a voucher for the payment of any claim against the United States for pay, 
bounty or other allowance, or as evidence in any other case. 


It seems to me that, with the condition annexed to it, this certificate 
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could not, be received in evidence in this case, even if it was otherwise 
unobjectionable. But be that as it may, this paper amounts to nothing 
as evidence. It states as a fact that the prosecutor was discharged; 
but what that statement is based upon, whether upon the _ personal 
knowledge of the certifier, or upon an examination of the records in his 
office, does not appear; if upon his personal knowledge, his statement is 
not competent unless made under oath, and if upon an inspection of the 
records in his office, a copy of those records duly authenticated should 
have been offered to prove the fact of discharge. 

Another certificate of the chief of the Record and Pension office was 
also offered by the prosecutor, which reads as follows : 


WasHINGTON City, May 31, 1895. 

Pursuant to Section 882 of the Revised Statutes, I hereby certify that it appears from 
the records of the Record, and Pension office of the War Department, that the annexed 
statement of the military service of Private Ebenezer Francis, Company I, First New Jer- 
sey Cavalry Volunteers, and copy of paragraph 29, Special orders; No. 435, December 8, 
1864, war department, Adjt.-Gen.’s office, are true. 

Then follows this statement: “ Ebenezer Francis was enrolled as a private in Company 
I, lst New Jersey Cavalry Volunteers, September 14th, 1861, to serve three years, and was 
discharged the service, as of said grade and organization, January 13th, 1865, pursuant to 
the provisions of paragraph 29, Special Orders No. 435, December 8, 1864, War Depart- 
ment, Adjutant General’s Office,” of which the following is a copy: 

A. “29. Private Ebenezer Francis, Junior, Company I, First New Jersey Cavalry, will 
be discharged the service of the United States upon producing satisfactory evidence to the 
commanding officer of the corps or department in which he may be serving, of his having 
furnished an acceptable substitute, not liable to draft, to serve three years. Upon the pre- 
sentation of the substitute to any United States mustering officer, he will muster him (the 
substitute) into the service of the United States and give a certificate of the muster to the 
person presenting the substitute, in order that the principal may receive the order for his 
discharge from the corps or department commander upon its presentation. 

By order of the Secretary of War. 

E. G TownsEnD, 
Assistant Adjutant General. 


This certificate is under the seal of the War Department, and it is in- 
sisted that it is therefore evideuce by force of section 882 of the revised 
statutes of the United States. That section provides that copies of any 
books, records, papers or documents, in any of the executive depart- 
ments of the government, when authenticated under the seals of such de- 
partments, shall be received in « vidence equally with the originals there- 
of. By force of this statute a transcript from the War Department duly 
authenticated by the certificate of the officer who is the custodian of the 
original paper document or record and the seal of the department is 
plenary proof of the subject matter contained in it. Hawthorn v. Ho- 
boken, 6 Vr. 247. It will be seen, however, by an examination of this 
certificate, that the only transcript of a record, paper or document, con- 
tained in it is that of paragraph 29 of special orders 435, and that docu- 
ment proves nothing more than that the prosecutor was entitled to be 
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discharged from the service of the United States, upon complying with 
certain conditions. That he furnished a substitute after this order was 
issued, appears in the case; but there is nothing in the case to show 
that such substitute was not liable to draft, or that the prosecutor pro- 
duced to the commanding officer of the corps or department, in which he 
was serving, satisfactory evidence of the furnishing of such substitute, 
or that he ever received, from such commanding officer, an order for his 
discharge. The production of paragraph 29, special orders No. 435, 
does not establish the fact that the prosecutor is an honorably discharged 
Union soldier. The rest of the certificate is not authorized by the pro- 
vision of the United States statute above referred to; it is a mere state- 
ment by the certifying officer of what, in his opinion, the records of his 
offie show, and this, as was said, in discussing the effect of the certifi- 
cates made by the adjutant-general of this state, is without evidential 
value. 

This comprises all the evidence produced by the prosecutor to show 
his right to the enjoyment of the privileges bestowed by the act of 1895 
upon honorably discharged Union soldiers, and it seems to me, that it 
fails to demonstrate the existence of such right. The prosecutor did not 
offer himself as a witness in his own behalf, but he was called by the de- 
fendants, and on their examination, testified that he enlisted as a soldier 
in the fall of 1861 for three years, and served until February 1, 1862, 
at which time he left his regiment, without the permission of his super- 
ior officers, so far as his testimony shows, and never returned to it, or 
took any further part in the War of the Rebellion. The corporal of his 
company was examined as a witness and testified that the prosecutor 
left his company on the date last mentioned, without leave, with two or 
three other members of the company, and was subsequently reported as 
a deserter. Now, assuming that all the facts contained in the various 
certificates offered by the prosecutor have been proved, and taking them 
in connection with the prosecutor’s own statement the situation is this: 
He enlisted as a soldier in the war of the rebellion on September 14, 
1861, for three years and served until February 1, 1862, when he de- 
serted, and never afterwards returned to his regiment, or took any 
further part in the war. In January, 1865, by furnishing a substitute, 
he was relieved from the stigma of being recorded in the archives of the 
War Department as a deserter, and was recorded as having been ‘ dis- 
charged the service.” 

Such a discharge as this is clearly not the honorable discharge which 
the Legislature of this state had in mind as entitling the veterans of the 
late war to special consideration at its hands, and as justifying it in pro- 
viding for their retention in our civil service during good behavior. 

The writ should be discharged with costs. 




































THE NEW JERSEY LAW JOURNAL. 


CODING v. TOWNSHIP OF BRIDGEWATER. 
(Somerset Circuit Court, April 22, 1896.) 


Tried by consent without a jury upon a statement of facts. These 
facts set forth that Mr. Codington, treasurer of the board of education 
of Somerville, had disbursed, since 1888, $69,161.77, upon which he 
had received $280.84. He claimed 14 per centum of the amount dis- 
bursed, viz., $1,037.41, leaving him, therefore, a balance of $756.57. 

Mr. George W. Anderson tor plaintiff. 

Mr. Theodore J. Hoffman for defendant. 

Maaig, J.: The Board of Education of school district No. 5. in the 
township of Bridgewater, was created by an act approved March 23, 
1866. By section 4 of that act a duty wasimposed upon the superintendent 
of schools of said township to pay all moneys belonging to that district 
to the “ treasurer of said Board of Education.” Although the act con- 
tained no express authority to elect a treasurer, it cannot be doubted 
that authority to elect a treasurer was impliedly conferred upon the 
board. But, as the act is silent as to the compensation of such a _ treas- 
urer, none could be allowed, for a public officer is not entitled to com- 
pensation for his public services, except by express enactment. Dema- 
rest v. Inhabitants, etc., 11 ‘Vr. 604. 

The “act to establish a system of public instruction,” approved 
March 21, 1867, was a general act, and under principles of construction 
then applicable did not repeal or modify the special act of March 23, 
1866, except a repeal or modification is to be necessarily implied. It 
contained an express repealer of general laws. But, by sectio., 78, the 
provisions for the custody and payment of sckool moneys in each town- 
ship were radically changed. Such moneys had previously been held and 
paid out by the town superintendent. Nix. Dig. 176. The act of March 
23, 1866, had diverted the moneys of the district from the town super- 
intendent to the treasurer of the board. But the act of 1867 gave the 
custody of such moneys to the township collector, and imposed on him 
the duty of paying them out. Thereafter the town sup*rintendent had 
no school moneys to pay to the treasurer, and, by necessary implication, 
the special act was modified and the provisions of the general act be- 
came operative as to the custody and payment of school moneys in this 
district. 

The revised Public Instruction act contained like provisions and there- 
by the township collector superseded the treasurer of the board in the 
custody and payment of school moneys thereafter, unless the law has in 
this respect been changed. 

Such a change is claimed to have been made by the supplement to the 
Public Instruction act, approved April 5, 1878, as amended by a further 
supplement approved March 10, 1882. These supplements in this re- 
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spect are obviously designed to affect a class of school districts, viz., 
those in which existed a board of education or trusteés “‘ holding their 
charter by special act of the Legislature and independent of any. city 
charter.” In such school districts, it provided for the election of a treas- 
urer whose duties were prescribed and whose compensation was fixed. 
But these provisions were not made applicable to all school districts hav- 
ing boards of education created by special act. School districts in 
cities and towns of 5,090 inhabitants and upwards which: had common 
council were excluded from the operation of the act by section I. By 
a later section, the provisions of the act were declared not applicable to 
boards of education‘in any city or borough nor to any county containing 
less than 25,000 inhabitants. 

The question is whether this act, so curiously limited to a class, dis- 
tinguished by apparently arbitrary characteristics, is a general act with- 
in the prohibition of the constitution against special legislation. When 
this question presented itself, the difficulty of it was perceived and an 
opportunity was given counsel to file additional briefs, which they have 
done. 

After consideration, I find myself unable to discover any distinction 
in respect to the purpose of this legislation between boards of education 
created by special acts, independent of city charters, in cities below a 
certain population, and such boards in cities of greater population; or 
between such boards in cities and boroughs and such boards in town- 
ships. The characteristics used to distinguish the class legislated about 
are arbitaary and illusive. 

It is urged for the plaintiff that a court ought not to pronounce any 
legislative act to be unconstitutional unless it is incapable of a construc- 
tion placing it within legislative competency. The contention is that 
act was applicable to a small number ot independent boards of education 
which are named in the brief, and tended to produce a uniformity with 
other boards not independent. But this argument cannot prevail. One 
of the boards alluded to is that existing in Princeton. But Princeton 
had been a borough for many years in 1878, and the act was by its 
terms excluded from operating on its board of education. 

My conclusion is that the act under consideration was not within legis- 
lative competency, and cannot afford support for plaintiff’s claim. 

It only remains to consider whether defendant can recover from plain- 
tiff the amounts which have been paid on his claim. according to the stip- 
ulation. Plaintiff’s contention is that even though the acts of 1878 and 
1882 do not give him a right to compensation, yet that he can retain 
what was paid him, because the payments were voluntary. But a sim- 
ilar contention was held to be unavailing by the court of errors. Dem- 
arest v. Inhab., ubi supra. 
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$287.80. 


Defendants are therefore entitled to recover from plaintiff the sums go 
paid him, with interest from the commencement of this suit, viz, 
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MISCELLANY. 





PERSONALS. 





In Newark, the new attorneys of the 
municipality are: city counsel, Colonel E. 
L. Price; city attorney, Frederick T. John- 
son; assistant city attorney, Herbert Boggs. 

The Bound Brook borough council has 
elected William A. Coddington, (of firm of 
Reed & Coddington), of Plainfield, borough 
counsel, 

Governor Griggs has appointed as the 
commission to report to the next Legisla- 
ture on the question of legal taxation: Mr. 
James F. Rusling, of Trenton; Mr. Charles 
C. Black, of Jersey City; Mr. Wm. H. 
Vredenburgb, of Freehold ; Hon. George H. 
Large, of Flemington; Mr. A. M. Reyn- 
olds, of Newark. The first four named are 
lawyers. 

Mayor Wanser, of Jersey City, on Tues- 
day, reappointed ex-Judge John A. Blair, 
corporation counsel, and Spencer Weart, 
city attorney. The salaries are $5,000 and 
$3,5000 respectively. 

Mr. Edward E. Maxson, of Jersey City, 
has been appointed clerk of Judge Erwin’s 
District court in Jersey City. 

Justice Jonathan Dixon, of the New Jer- 
sey Supreme court, will spend the summer 
at Bay Head. 

Mr. Charles F. Fitch, of Phillipsburg, 
died sometime during the past month at the 
Soldiers’ Home in Kearney. He studied 
law with Justice Depue, and, after prac- 
ticing a few years in Phillipsburg, purchased 
the Warren Democrat, which he conducted 
very vigorously for about twenty years. 
Latterly he has been out of health. He was 
a Democrat of the independent sort, and a 
man of naturally strong mind, and of large 
information. 

J. Dixon Cunningham, the young lawyer 
in New Brunswick who was recently con- 
victed of obtaining $1,800 under false pre- 
tences from Mrs. Ellen Burke,was sentenced 
June 10, by Judge Woodbridge Strong, in 








the Middlesex county 
months in state prison. 

Justice Gummere has appointed F. §, 
Adams official stenographer for the courts 
in his circuit in Mercer, Hunterdon and 
Warren, vice Fred. W. Gnichtel, resigned to 
take the position of official stenographer in 
the court of Vice-Chancellor Grey. 


court, to eight 





U. S. COMMISSIONERS. 





Every one of the many United States 
Commissioners in this country will be 
officially decapitated on June 30, 1897, 
Their terms of office expire then by virtue 
of an act approved by President Cleveland 
on May 28. This law provides for the ap- 
pointment of new commissioners by the 
judges of the United States District courts, 
to serve four years each, but the cou:ts may 
remove commissioners at any time for 
cause. The present commissioners were 
appointed by the United States Circuit 
courts for an indefinite period. 





UNION COUNTY PRESENTMENT. 





The following is a copy of the present- 
ment found by the grand jury of Union 
county, at the May term of the court, which 
should prove especially interesting to jus- 
tices of the peace: 


The grand inquest for the state of New 
Jersey, in and for the county of Union, 
upon their respective oaths and affirmation, 

Present: That during the present sitting 
it has come totheir knowledge that many of 
the justices of the peace of this county have 
failed to comply with the law requiring 
them to forward to the prosecutor, for use 
before the grand jury, their criminal docket. 
In the opinion of the grand jury a strict 
compliance with the law would greatly 
facilitate proceedings before the grand jury 
at each term; and they take this method of 
warping justices that, if they fail in the 
future to comply with the law, the prosecu- 
tor of the pleas will take the necessary steps 
to have indictments presented, 

We have also noticed in our examina- 
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tion of various cases that some of the.police- 


justices are exacting an inadequate amount 
of bail in many serious cases, where life itself 
was endangered, and where assaults had 
been made with intent to kill. Particularly 
hove we noticed the case of Joseph Scutro, 
George Parletzo and Donnico Ferminello, 
all of which were very serious affairs, and 
in which the accused party was admitted to 
bail in the small sum of $200 and $300 re- 
spectively ; while in contrast to this the same 
lice justice, in the libel cases against 
ohn M. Reiner, demanded an aggregate of 
$13,000 bail in 26 complaints, or $500 in 
each case, which, in the opinion of this 
d jury, was excessive and oppressive. 
e desire to express our disapproval of the 
action of the police justice in the aforesaid 
cases. 
We are aware that the amount of bail is 
in the discretion of the committing magis- 
trate, but this discretion is to be a reason- 
able discretion, not an unjust, offensive and 
unreasonable one, on the one hand, nor on 
the other so utterly inadequate that men 
who are almost murderers need give but 
$200 bail and go free. 





EX-JUDGE EPHRAIM P. EMSON, 





Ex-Judge Ephraim Potter Emson died at 
his home at Collier's Mills, June 5, 1896, 
from injuries received by being thrown 
from a wagon, by a runaway team. 

Judge Emson was about 60 years of age, 
and was the son of a Swedish emigrant who 
settled at Toms River in the early part of 
the century. He was elected to the Assem- 
bly from Qcean county, in 1862 and again 
in 1876. Was State Senator from 1878 to 
1880. Governor Abbett appointed him a 
lay judge of Ocean county five years ago, 
and at ‘the time of his death he was one of 
the most prominent in the movement to 
test the constitutionality of the law abol- 
ishing lay judges. He was the Democratic 
leader of Ocean county. 





ADMITTED LAWYERS. 





The following attorneys were admitted to 
practice, at the June term of the New Jer- 
sey Supreme court: 

Henry Young, Jr., Newark. 

Simeon H. Rollinson, West Orange. 

Archibald C. Hart, Hackensack. 

James R. McDermit, Newark. 

Algemon T. Sweeney, Newark. 





Walter H. Condict, Jersey City. 
Augustus C. Kellogg, Jersey City. 
Edward S. Fisher, Bound Brook. 
Archibald Graham, Paterson. 
Bernard J. Higgins, Elizabeth. 
Joseph William Callahan, Newark. 
George J. Jaeger, Newark. 
C. Lincoln DeWitt, Newark. 
Charles T. Kocher, Newark. 
George Whitefield Betts, Englewood. 
William B. Kinney, Newark. 
Fred W. Van Blarcom, Paterson. 
Chorles H. Blohn, Paterson. 
Frederick A. Borcherling, Newark. 
P. Herbert Wilson, Long Branch. 
John K., English, Elizabeth. 
Charles Oakley Truax, Montclair. 
Nathan Heiberg, Newark. 
Blanchard H. White, Mount Holly. 
Francis Osborne Hunt, Orange. 
Frank A. Von Morchzisker, Passaic.. 
Charles A. Trimble, Elizabeth. 
Julius Ruprecht, Newark. 
Alfred A. Stein, Elizabeth. 
Aaron E. Barr, Morristown. 
Edward Nugent, Elizabeth. 
James T. Kennedy, Elizabeth. 
Azariah M. Beekman, Martinsville. 
Charles H. Angleman, Plainfield. 
Jesse R. Dungan, Somerville. 
George A. Douglass, Newark. 
Harry C. Valentine, Trenton. 
Harvey R. Bergen, Trenton. 
COUNSELLORS ADMITTED. 
Frederick W. Gnichtel, Trenton. 
Charles R. Sayder, Atlantic Highlands.. 
Randolph Perkins, Jersey City. 
William J. Backes, Trenton. 
Charles A. Dickson, Newark. 
Francis B. Lee, Trenton. 
John Richard Spohr, Hoboken. 
Richard F. Henry, Elizabeth. 
A. A. Chambers, Freehoid. 
George H. Lambert, Newark. 
Frederick E. Hodge, Newark, 
M. E. Matlock, Mount Holly. 
J. W. Atkinson, Jersey City. 





FOREIGN STUDENT-AT-LAW, 





In pursuance of a request from Mr. H.W. 
Lawrence, sub-treasurer of the Inner Tem- 
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ple, a notification has been screened in the 
Supreme court clerk’s office, at Trenton, 
giving the information that -Mr. Grame 
Harrison, of Princeton College, has been 
admitted as a student of the Honorable 
Society of the Inner Temple, London, Eng. 





ATTORNEYS’ EXAMINATIONS. 
June Term, 1896. 

In what cases may a writ of attachment 
issue? State fully the.course of procedure 
in each case. 

What are the courts of New Jersey? 
What is the jurisdiction of each? 

What is a mechanics’ lien? For what 
debts can it be filed? How is it enforced ? 

What are the remedies of a landlord for 
the recovery of rent past due, and for the 
recovery or possession of the demised premi- 
ses after the expiration of the term? 

Within what time must the following 
actions be brought? 

(a) On promissory note; 

(6) On an ordinary book account ; 

(c) For an assault and battery; 

(d) For slander; 

(e) Upon a sheriff’s bond; 

(f ) Upon an obligation with condition 
for the payment only ; 

(g) For death caused by negligence. ° 

How is a corporation formed’ under the 
general corporation act? 

What is a common carrier, and what are 
his principal rights and liabilities ? 

What is a contract? What contracts, if 
any, require a writing in order ‘that they 
may be enforced? What is the effect of a 
seal (a) at common law; (2) under our 
statutes ? fe 

What.are the statutory requirements for 
the execution,of a will? 

Why is it important that a conveyance of 
lands should .be properly acknowledged (a) 
in the case of a married woman who joins 
with her husband in the conveyance of his 
real estate; (6) in the case of other persons? 
What is necessary to the validity of the 
acknowledgment in case (a) ? 

Set forth fully the course of procedure, 
including the preparatory and other work 
of the solicitor in an unlitigated foreclosure 
suit down to and including the recording of 











the sherifi’s deed to the purchaser, in a 
case in which the following facts are given 
you. Mortgage from John Doe and wife to 
Richard Roe, dated April 1, 1880, acknowl- 
edged and recorded the same day; deed from 
John Doe and wife to John Stiles, dated 
April 1, 1881, acknowledged and recorded 
the same day; death of John Stiles in. 
testate on April 1, 1896. What searches, or 
other investigation would you make? Who 
would be made parties to the suit ? 

Upon whom does the title to a man’s per- 
sonal estate devolve at his death? 

What share does a widow receive of her 
husband’s personal property if he dies in- 
testate? Does it make any difference in 
her share if they have children or not? 

What are the duties of an executor? 
Within what time must, he file an inven- 
tory? Within what time must he account? 

What are the principal heads of eqiiity 
jurisdiction as given by Blackstone? 

What is a vested legacy ; a contingent 
legacy ; a lapsed legacy ? 

From what time does an execution bind 
personal property ? 

What is an ez post facto law? 





COUNSELLORS’ EXAMINATIONS, 
JuNE TERM, 1896. 

In a cause in the Supreme court where 
issue has been joined on a question of fact, 
state the orderly steps that should be taken 
by the plaintiff’s attorney from the time of 
joining issue to the entry of final judgment. 

If a man dies intestate without issue leav- 
ing a widow, what interest will she take in 
his personal property and how is the bal- 
ance distributed ? 

Define a voluntary and involuntary non 
suit. What effect does each have upon the 
right of the plaintiff. to begin another suit 
for the same eause of action ? 

How is the execution of a written instru- 
ment, to which there is a subscribing witness, 
proved, if the witness is present? How in 
the absence of the witness? : 

How does the Supreme court divide itself 
for the disposition of business to be heard 
in banc. ‘Describe, in a general way, what 
classes of business are heard by the different 
divisions of the court ? 
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MISCELLANY. 


What rights has a counsellor that an at- 
torney has not? 

In foreclosing a mortgage on real estate 
where there are absent infant defendants, 
state the orderly court of procedure from 
the commencement of the suit to the sale of 
the property. 

Describe the summary proceedings to dis- 
possess a tenant, who holds over after the 
expiration of his term, from the beginning 
of the suit until the landlord obtains pos- 
session. In what cases is that remedy avail- 
able, before what courts may it be tried and 
how and when can the judgment be re- 
viewed? What is the difference if any, be- 
tween this proceeding and the proceeding to 
disposses for non-payment of rent ? 

In what cases may a writ of attachment 
issue 7 

If you represented a plaintiff in execution, 
and believed that the defendant had prop- 
erty which should be applied to the pay- 
ment of the judgment, but which the sheriff 
was unable to levy on, how would you pro- 
ceed to have that property applied in satis- 
faction of your judgment? 

What is dower, and how is it assigned in 
this state? 

What is an estate by the courtesy; what 
are the essentials to its existence, and to 
what extent, if at all, is it affected by statute 
in this state? 

What are the various methods by which 
land may be partitioned in this state? De- 
scribe the statutory procedure. 

What is a vested and what a contingeut 
remainder ? 


At common law who could take advantage 


of the breach of a condition subsequent 
affecting the title to land? What change, 
ifany, has been made in this respect by 
statute in this state? 

Describe the peculiar mode of passing 


title from the proprietors, and the opera- 


tion in law of this method of assurance? 


Can such method of assurance be adopted — 


in conveying title to a stranger? 


To what extent do the various provisions ' 


of the statute of limitations in regard to 


real estate apply to land held by the pro- 


prietors ? 
State the different periods of limitations 
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upon actions for the recovery of lands and 
point out the differences in the several 
statutory provisions on the subject? 

In whom is the title to land in this state 
between high and low water mark on tide 
waters vested? What rights have the own- 
ers of adjoining land in such lands? 

What is the rule in Shelly’s case and how 
far is it now applicable in this state? 

What are the incidents of an estate by 
the entirety ; how is it created ; what change, 
if any, in the incidents of the estate was 
effected by the married woman’s act? 

What are the ordinary covenants in a 
deed ? 

Upon what contracts and to what extent 
were (a) the heirs and (4) the devisees of a 
decedent liable at common law? What 
under our statutes? Describe the proceed - 
ing to enforce the statutory liability. 

What is a replication de injuria; when is 
it used ? 

What is the proper proceeding to test the 
title to an office? Describe the proceedings 
in such a suit. 

What are the necessary allegations in an 
indictment for larceny ? 

To what extent are husband and wife 
competent or compellable to testify for or 
against each other in acriminal case? What 
was the rule at common law ? 

A person dies intestate, leaving him sur- 
viving as his nearest relatives his father’s 
uncle and a first cousin; how will his real 
estate descend and why? 

If the return of a writ of error into the 
Court of Errors does not set out the entire 
record below, what course is taken to reme- 
dy that defect ? 





NEW RULE AS TO EXAMINATIONS, 





Hereafter the written examinations for 
counsellor’s degree will be held in the Speak- 
er’s room of the Assembly chamber, on the 
first Friday in each term, at eleven o’clock. 
The written examinations for attorney’s 
license will be held in the Assembly cham- 
ber, at the same hour on the same day. 

The oral examinations for counsellors 
will take place on the following Monday, at 
eleven o’clock in the Speaker’s room. The 
oral examinations for attorneys will take 
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place at the same hour and on the sameday 
in the Assembly chamber. 

The Chief Justice on taking his seat on 
the bench, on the first day of February 
term, after reading the announcements as 
to the examinations, said, that he wished it 
to be understood by the bar that these 
arrangements were permanent and would be 
carried out in the future. The object of 
having the written examination’s on Friday 
was to give the examiners ample oppor- 
tunity to pass on the papers before the oral 
examinations come on. The clerk was 


directed to print the time and place of hold- 
ing the examinations on the list of causes. 

The examiners for the November term, 
next, are: Allan H. Strong, Eugene Steven- 
son, William D. Daly, F. T. Swayze, Chaun- 
cy Parker, Williard P. Voorhees. 





BOOK NOTICES. 


EXTRAORDINARY Cases by Henry Lawren 
Clinton. New York: Harper & Brothers, 
publishers, 1896. 

Mr. Clinton begins his book with an ac- 
count of his examination by Charles O’Conor 
for his admission to the bar of New York, 
in 1846, and goes on to tell of many impor- 
tant and interesting cases which came with- 
in his knowledge during many years of 
active practice. He gives many anecdotes 
of distinguished counsel of a past genera- 
tion, and tells how they prepared and argued 
their cases in those days when the leading 
members of the bar gave their best energies 
to jury trials and to criminal cases. Many 
of the trials of which he tells are famous 
ones and iateresting in themselves, and all 
through the book there are anecdotes of 
well known lawyersand public men. Some 
of the cases have a special interest for us in 
New Jersey. The facts of the first one are 
familiar from ‘the reports. 1 Zabriskie of 
American Print. ‘Works v. Lawrence and 
Hale v. Lawrence, in which an action was 
brought against the mayor of New York for 
the losses caused by blowing up buildings 
to arrest the progress of’the great fire of 
1835. Daniel Webster appeared for the 
plaintiff, in the Court of Errors, but the de- 
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cision was in favor of the city, as it was | 
afterwards in New Jersey. The third case © 
described by Mr. Clinton (he always speaks 2 
of himself as Mr. Clinton) was the trial of 
Eliphalet Spencer, in Jersey City, for murder, — 
This was the trial in which Chief Justice 
Hornblower laid down the rule with re- 
gard to the burden of proof to establish the 
defence of insanity—a rule which has been 
substantially maintained in New Jersey, but 
has now been disapproved by the Su- | 
preme court of the United States. It 
was to be the last trial at which the © 
chief justice presided before his retirement, 
and David Graham, the counsel for the de- 
fence,pronounced an eulogy upon him,which, — 
Mr. Clinton says, made the chief justice 
weep like a child. Isaac W. Scudder and 
Abraham Browning appeared for the state, — 
and Benjamin Williamson and Edgar B, 
Wakeman appeared with Mr. Graham for 
the defence. Mr. Clinton was present, assist- 
ing Mr.Graham. Mr. Scudder’s iather fell 
dead in the midst of Mr. Scudder’s perora- 
tion, and after an hours adjournment Mr, 
Scudder returned and finished the perora- — 
tion. Mr. Clinton calls him J..W. Scudder, — 
and gives Mr. Browning the name of Alex- 
ander. Among the other famous cases we 
may mention that of Henri Carnat, tried for 
murder in 1851, and that of Otto Grinszig, — 
tried for the same offence about the same — 
time; the Lemmon Slave case; the suit of — 
Talmadge v. Horace Greeley for libel ; the 
DeForest Divorce case, and the Jumel Will — 
Mr. Clinton tells the stories of the cases 
and shows how the lawyers of those days — 
carried on their contests. His own part in 
the cases is not omitted, and his stories are 
told with the assurance that all the details — 
will be interesting, and it is perhaps this 
which gives them much of their interest. — 
The enthusiam of the writer is contagious, — 
and one wishes there were cases now-a-days | 
which he -would ‘himself be able to-make — 
interesting to the lawyers of forty -yea™ 
henee. The ‘etyle is rather colloquial-and — 
the writer of reminiseences ofthis kind- may — 
perhaps be pardoned for being a little gat-— 


rulous. 
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